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JUDICIAL METHODS IN PLACE OF "WAR. 

BY DK. AUSTIN ABBOTT. 

Address at the Mohonk Arbitration Conference, June 7, 1895. 

Mr. Chairman, Ladies and Gentlemen, — I do not think 
we need enter into any verbal discussion ; let us look at 
the things themselves. The solution of many contro- 
versies, — perhaps some international controversies, — 
may be aided by turning from contest on the phrases in 
which things have been couched and considering the 
things themselves. Two chief ways have been known 
among men of settling difficulties, otherwise than by 
coming to agreement. If you and I are disagreed upon 
our rights against each other, and we can agree contin- 
gently that Mr. Smiley shall tell us what to do and we 
will do what he says, that is arbitration. If, on the 
other hand, I evade you or you evade me, and I cannot 
get justice or a hearing, and if I think Mr. Smiley has 
power over everybody on this " reservation," and I appeal 
to him to compel you to come before him and hear my 



complaint, and make you do me justice, — then we have a 
court. In other words, one is voluntary and the other is 
in theory compulsory. The coon came down voluntarily, 
but he would not have come down voluntarily if Colonel 
Scott had not had his gun. 

It is much the same principle between nations ; but 
with a difference. Because, as the area expands, as the 
number of interests involved enlarge, and great societies 
are concerned, new forces come into play. 

The great problem in international law thus far has 
been this, that there is no common authority above the 
nations, which can compel submission ; and therefore it 
has been supposed that we cannot have anything but 
arbitration. As there is no common power superior to 
all nations to which we can appeal, many jurists have 
denied that the word " law " could be properly used in 
respect to international justice. Suggestions have been 
made that some federation of nations be created, 
which should have that common power ; but these sug- 
gestions have not yet come into practical form, in the 
judgment of men of experience in national affairs. 

To appreciate how serious is the task of substituting, in 
place of war, arbitration or judicial reasoning (whether 
it be by a court or what is commonly called arbitration) , 
it must be remembered that it is a plan to take away 
power from one set of men and confer it upon another. 
It is a plan to take away the power of declaring war from 
the executive, and confer upon the judiciary the power of 
reasoning to conclusions which the executive must carry 
out. It is a revolution. But it is one of those revolu- 
tions that we see going on, though they take place slowly. 
English history shows some of these. It is not many 
generations ago since the order of things was " King, 
Lords, Commons." In the time of William Pitt, More- 
ton, chief-justice of Chester, in an argument in the House 
of Commons, desiring to impute some questionable senti- 
ments to the prime minister, in speaking of " The King, 
Lords and Commons," added, " or as the right honorable 
gentleman opposite me would probably say, ' Commons, 
Lords and King.' " Pitt rose and stopped the discussion. 
He said : "I demand that the words be taken down. It 
makes my blood run cold to hear such sentiments, — Com- 
mons, Lords and King ! It inverts the whole structure 
of the nation." The words were taken down and read 
before the speaker's desk. Moreton frightened, rose and 
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said: " Indeed, Mr. Speaker, 1 meant nothing. King, 
Lords and Commons, — Commons, Lords and King, —it is 
all one, tria juncta in uno. Indeed, I meant nothing ! " 
''Very well," said Mr. Pitt; "far be it from me to 
reprove an unintentional error. But let me admonish the 
gentleman that next time he means nothing he had better 
say nothing." The mistake or mischievous imputation of 
Moreton has become the actual fact. I suppose I am not 
<roing very far astray when I say that if we were to con- 
sider where the chief power in the British government 
lies, some of us at least might mention Commons first, 
and Lords next, and Crown last. 

We have gone a step farther in this country ; we have 
placed the Supreme Court, a tribunal of judicial reason- 
ing, above them all, under the constitution. And the 
President himself, the executive in all its departments, the 
legislative bodies, and all inferior organizations of the 
government, have come, in the process of that quiet 
revolution, into positions subordinate to the judicial 
reasoning that rules the country in the last resort. One 
of the most striking facts in our recent history is the 
decision of the Supreme Court in the Debs case, which 
declares that there is no dispute, no contest among men, 
so hot and so angry in its details, but that the power of a 
court of equity may deal with it, and the power of the 
national government can carry into effect the decree of a 
court of equity ; and the people all acquiesce because the 
result is reached by disinterested reasoning. 

The question is, Can those principles be applied in 
international relations? I presume that, if I read aright 
the signs of the times, we shall find that we shall not 
need that external superior force which can compel the 
nations to submit. Force will be found in the common 
people. When the tribunal of judicial reasoning is 
created, with ability and public confidence, that shall 
be able to discuss and determine these questions of inter- 
national controversy on principles of reason that commend 
themselves to the sense of the people at large, the tax- 
payers, and the arms-bearing men, the conscriptable 
classes, will furnish force enough to prevent the adminis- 
tration from going into unnecessary war. When you want 
to bring the herd into the farmyard, it is not enough to 
get them up to the corner of the pasture ; you must open 
the gate. A treaty of arbitration, or a permanent court, — 
a step of that kind in whatever form it is found practica- 
ble, — will be opening the gate. And the common people 
will compel the government to go through that gate, 
rather than pay the taxes and spend the treasure and shed 
the blood that will be necessary to avoid it. 

One word more. I think our friends who doubt the 
propriety of force even to maintain peace, may come to 
admit that Captain Scott's rifle, if he does not use it, is 
all right. Do not let us fear bluster ; there are a great 
many people in this world who like to make annoyance. 
You have seen a boy rattle his stick against all the al- 



ings, in your fence, and the more you ask him not to, the 
more he enjoys doing it, and the more nervous and an- 
noyed you get about it the better he is pleased, for then he 
feels he is making progress. Every healthy boy who 
comes to the consciousness of his power begins to do 
things that are annoying and disagreeable to other people, 
not because he has too much power, but because he has not 
judgment to balance it. That is just the condition of 
young America. A great many people in this country 
have much to learn, and we must be patient with them 
while they are learning it. The national consciousness is 
awakened. How are you going to teach these boys in 
these valleys, in their contracted lives, anything about 
national relations? What is the flag for, what does it 
mean? It is what you are going to teach them by. It 
does not mean war, it means union, and means union 
more and more, year after year, as we add new stars to 
the constellation. How are you going to wake the national 
consciousness, which we must have to create a nation of 
citizens, without those emblems and symbols, and the in- 
terpretation of them ? 

I have no doubt the time will come when the ball, the 
boat and the bicycle will be found to be better exercises 
than the bullet and the bayonet and the military drill. 
Things are already moving in that direction. You cannot 
abolish swords and spears by annihilation ; the Scripture is 
wiser than that. It says, turn the swords into ploughshares 
and the spears into pruning-hooks. And you cannot de- 
stroy the one except as you begin to create the other. 
Intelligent industrial progress will undermine any stand- 
ing army. 

If you want, thirty years hence, to have a settled sys- 
tem of international arbitration and a permanent court, 
you must certainly teach the children. Thirty years 
hence you will get the results of it. 

But if we want to do anything this next year, we must 
observe men as they are, and take the case in hand. 
We ought to do both. The children in the schools ; more 
still the young men in the colleges ; still more the citizens 
in political life, and most of all, in the present and immedi- 
ate pressure of political interests and parties, should be 
made acquainted with the simple facts of the present situ- 
ation. I believe that this is more needed than any one 
thing at the present time,— that our citizens throughout 
the country should begin to realize three facts. First, 
that arbitration is already a success ; its success is de- 
monstrated. I do not believe people know it. They 
think it is something in the millennium, that we are reach- 
ing forward to, but must wait for. Second, that the time 
is ripe now for making it the rule. Third, that it is our 
business, the business of the United States of America, to 
take one short simple step forward in that direction. 



War, with all its bleeding horrors, will never cease until 
the church testifies against it by doctrine and practice. — 
Titus Goan. 



